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Modifications in response to City Council deliberations on September 14, 2021
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Modifications to Select Consent Changes

1. BZO Section 23.102.070 — Conflicting Provisions (pg. 15)

Original BZO Language

23.102.070 — Conflicting Provisions

A. Conflict with State or Federal Regulations. Where the Zoning Ordinance conflicts
with state or federal laws, higher law controls over lower law unless local variation is
permitted.

B. Conflict with Other City Regulations. Where the Zoning Ordinance conflicts with
other ordinances, resolutions, or regulations of the City of Berkeley, the more
restrictive controls.
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C. Conflict with Private Agreements. It is not the intent of the Zoning Ordinance to
interfere with, abrogate, or annul any easement, covenant, deed restriction, or other
agreement between private parties. If the Zoning Ordinance imposes a greater
restriction than imposed by a private agreement, the Zoning Ordinance controls.
Private agreements may impose greater restrictions than the Zoning Ordinance, but
the City is not responsible for monitoring or enforcing private agreements.

Proposed Modification to BZO Language
23.107.070— CeontflictingProvisions-Conflict with Private Agreements
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A. Conflictwith-Private-Agreements- It is not the intent of the Zoning Ordinance to

interfere with, abrogate, or annul any easement, covenant, deed restriction, or other
agreement between private parties. If the Zoning Ordinance imposes a greater restriction
than imposed by a private agreement, the Zoning Ordinance controls. Private
agreements may impose greater restrictions than the Zoning Ordinance, butthe City-is
notrespeonsible-for and at its sole discretion, the City may monitoring or enforceing

private agreements.
Rationale:

The language in Sections A and B is unnecessary and may lead to confusion, so it
has been deleted.

With the deletion of Sections A and B, Section C is the only one that remains. New
language was added to this section to clarify that the City, while at no obligation to do
so, may monitor and enforce private agreements if it so chooses.

2. BZO Section 23.404.050.A — Public Hearings and Decisions (pg. 383)

Original BZO Language

A. General. Hearings shall be conducted in a manner consistent with the procedures
approved by the review authority.

Proposed Modification to BZO Lanquage

A. General. Hearings shall be conducted in a manner consistent with the
requirements of State and local law and the procedures approved by the review
authority.

Rationale: This added language clarifies that there are additional requirements on the
conduct of public hearings beyond what a review authority may approve.



3. BZO Section 23.412.050.C City Council (pg. 425)

Original BZO Language

C. Effective Date. Zoning Ordinance Amendments become effective 30 days after the
adoption of the ordinance by the City Council.

Proposed Modification to BZO Lanquage

C. Effective Date. Zoning Ordinance Amendments become effective 30 days after the
adoption of the ordinance by the City Council,or at a date determined by the City
Council.

Rationale: This change permits the City Council to determine an effective date for an
Ordinance other than 30 days.

Modifications in Response to Supplemental 2

4. BZO Section 23.104.020 — Zoning Officer -- Authority (pg. 17)

Original BZO Language

The Zoning Officer is responsible for interpreting the meaning and applicability of all
provisions in the Zoning Ordinance. Zoning Officer interpretations are subject to
review and modification by the Zoning Adjustments Board (ZAB) and City Council.

Proposed Modification to BZO Lanquage

The Zoning Officer is+respensible-ferinterpreting has the authority to interpret the
meaning and applicability of allprevisiens-in the Zoning Ordinance. Zoning Officer

interpretations are subject to review and modification by the Zoning Adjustments
Board (ZAB) and City Council.

Rationale: The section is amended to clarify that the Zoning Officer has the authority
to interpret the BZO, but is not the ultimate interpreter of the BZO in all cases.

5. BZO Section 23.402.040 — Zoning Officer (pg. 368)

Original BZO Langquage

A. Responsibilities and Powers.

1. The Zoning Officer:



a. Acts as the Secretary to the Zoning Adjustments Board (ZAB) and the Design
Review Committee (DRC);

b. Determines if land uses, structures, and activities conform with the Zoning
Ordinance;

c. Serves as the review authority on applications as shown in Table 23.402-1:
Review and Decision-Making Authority;

d. Interprets the meaning and applicability of the Zoning Ordinance...

Proposed Modification to BZO Language

A. Responsibilities and Pewers Duties.
1. The Zoning Officer:

a. Acts as the Secretary to the Zoning Adjustments Board (ZAB) and the Design
Review Committee (DRC);

b. Determines if land uses, structures, and activities conform with the Zoning
Ordinance;

c. Serves as the review authority on applications as shown in Table 23.402-1:
Review and Decision-Making Authority;

d. Has the authority to interprets the meaning and applicability of the Zoning
Ordinance...

e.

Rationale: This language is changed to better mirror the language in the existing Zoning
Ordinance and to maintain consistency with BZO 23.104.020 (Zoning Officer- Authority;
see 4, above).

6. BZO Section 23.402.040.B.1.i — Zoning Officer (pg. 369)

Original BZO Lanquage

i. Performs other duties to administer the Zoning Ordinance as assigned by the ZAB,
Planning Commission, and City Council.

Proposed Modification to BZO Lanquage

i. Performs other duties to administer the Zoning Ordinance as assigned by the ZAB;

Planning-Commissien;—and City Council.

Rationale: This language is changed to clarify that it is only the City Administrator and
City Council that can assign duties to the Zoning Officer.

Modifications in Response to City Council Deliberation

7. BZO Section 23.210.020 — Hillside Overlay Zone (pg. 193)

Proposed Modification to BZO Lanquage

2. Protect the safety and health of residents where steep topography, unusual street
conditions and proximity to the wildland-urban interface create severe risk from wildfire.
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Rationale: This language, proposed by Councilmember Wengraf, is added to codify
existing practice regarding why special land use regulations are appropriate in the H
overlay zone.

Technical Edits

8. Table 23.402 — Review and Decision-Making Authority (pg. 366)

Proposed Modification to BZO Language

A column for the Landmarks Preservation Commission was added to this table.

Rationale: In the original BZO table, the role of the LPC in Design Review was included
as a footnote to the Design Review Committee. This change adds the LPC to the table
itself for greater clarity.

9. BZO Section 23.402.050 — Landmarks Preservation Commission (pg. 369)

Original BZO Lanquage

1. Design Review. The Landmarks Preservation Commission (LPC) shall consider Design
Review applications for projects that involve landmarks, structures of merit, or buildings
within a historic district. The LPC shall either approve, modify, or deny such applications
in accordance with Section 23.406.070— Design Review.

2. Other Responsibilities and Powers.

a. As provided in Municipal Code Chapter 3.24 (Landmarks Preservation Commission),
the LPC shall serve as the review authority for Structural Alteration Permits for
designated landmarks, structures of merit, and buildings within a historic district.

b. Municipal Code Chapter 3.24 identifies additional LPC responsibilities and powers
which may affect land use and development in the city.

Proposed Modification to BZO Language

a. Municipal Code Chapter 3.24 identifies additional=PC the responsibilities and

powers of the Landmarks Preservation Commission which-may-affectland-use-and



b. Design Review. The Landmarks Preservation Commission (LPC) shall consider
Design Review applications for projects that involve landmarks, structures of merit,
or buildings within a historic district. The LPC shall either approve, maodify, or deny
such applications in accordance with Section 23.406.070— Design Review.

Rationale: Consistent with the BZO Style Guide, this language change makes the most
important aspect of the LPC—its wide-ranging responsibilities as detailed in Chapter
3.24—the first and most prominent fact in the BZO. Its role in one distinct area of
responsibility, Design Review, is then detailed afterwards.

10.BZO Section 23.402.060.C — Landmarks Preservation Commission (pg. 370)

Original BZO Langquage

2. The DRC may make a recommendation on other matters upon request by the ZAB,
Planning Commission, City Council, or other City boards or commissions. ZAB
recommendations shall be limited to issues related to building and site design.

Proposed Modification to BZO Lanquage

2. The DRC may make a recommendation on other matters upon request by the ZAB,
Planning Commission, City Council, or other City boards or commissions. ZAB DRC
recommendations shall be limited to the subject areas of its expertise issues+elated-to

Buildingand oo dasion,

Rationale: The first change—from ZAB to DRC—is a copy edit. The second change is
recommended because the original BZO language may inadvertently limit the range of
what the DRC may address. The language is changed to better mirror the DRC’s
responsibilities as stated in BMC 23B.08.020.D [emphasis added].

Upon request, the [Design Review] Committee may make a recommendation on matters
brought to its attention by the Board, the Planning Commission, the Council or any other
City Board or Commission. Such recommendations shall be limited to the subject areas
of its expertise.

11.BZO Section 23.402.070.C.1.c — Zoning Adjustments Board (pg. 371)

Original BZO Langquage

2. Modifies previously approved permits in accordance with Section 23.404.070— Permit
Modifications;

Proposed Modification to BZO Lanquage

2. Modifies previously approved Use Ppermits and Variances in accordance with Section
23.404.070— Permit Modifications;
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Rationale: This added language makes explicit that both Use Permit and Variance
modifications are responsibilities of the ZAB.

12.BZO Section 23.402.070.C.1.e — Zoning Adjustments Board (pg. 371)

Original BZO Lanquage

e. Recommends actions to abate a public nuisance in accordance with Chapter
23.414—Nuisance Abatement;

Proposed Modification to BZO Lanquage

e. Recommends actions to enforce the zoning ordinance, including to abate a
public nuisance in accordance with Chapter 23.414—Nuisance Abatement;

Rationale: The ZAB does not just make recommendations on how to abate a public
nuisance, but has formal authority to enforce Nuisance Abatement provisions.

13.BZO Section 23.402.070.C.1.g — Zoning Adjustments Board (pg. 371)

Original BZO Langquage

g. Makes recommendations on other matters as requested by the City Council and
Planning Commission; and

Proposed Modification to BZO Lanquage

g. Makes recommendations on other matters as requested by the City Council, and
Planning Commission, or any other City Board or Commission; and

Rationale: This added language better reflects the language in BMC 23B.04.020.B.6
[emphasis added]:

6. Upon request, make recommendations on other matters brought to its attention by
the Council, the Planning Commission or any other City Board or Commission;
and

14.BZO Section 23.306.020 — Accessory Dwelling Units (pg. 243)

Original BZO Langquage

A. The provisions of this chapter apply to all lots with at least on existing or proposed
dwelling unit.

Proposed Modification to BZO Lanquage

A. The provisions of this chapter apply to all lots with at least one existing or proposed
dwelling unit.
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Rationale: Copy edit.

15.BZ0O Section 23.406.030.H.1 — Administrative Use Permits (pg. 395)

Original BZO Lanquage

H. Findings of Approval
1. To approve an AUP, the Zoning Officer shall find that the proposed project:

Proposed Modification to BZO Language

H. Findings of Approval

1. To approve an AUP, the Zoning Officer shall find that the proposed project or
use:

Rationale: This added language clarifies that both projects and uses are subject to
findings. This reflects language included in BMC 23B.28.050.A that is broader than
“project” [emphasis added]

A. The Zoning Officer may issue an AUP, either as submitted or as maodified, only upon
finding that the establishment, maintenance or operation of the use, or the
construction of a building, structure or addition thereto...

16.BZO Section 23.406.040.E.1 Use Permits (pg. 396)

Original BZO Lanquage

E. Findings of Approval

1. To approve a Use Permit, the Zoning Officer shall find that the proposed
project:

Proposed Modification to BZO Lanquage

E. Findings of Approval

1. To approve a Use Permit, the Zoning Officer shall find that the proposed
project or use:

Rationale: Similar to 14, above, this added language clarifies that both projects and
uses are subject to findings. This reflects language included in BMC 23B.28.050.A that
is broader than “project” [emphasis added]

A. The Zoning Officer may issue an AUP, either as submitted or as maodified, only upon
finding that the establishment, maintenance or operation of the use, or the
construction of a building, structure or addition thereto...
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ORDINANCE NO. -N.S.

REPEALING ZONING ORDINANCE AND OFFICIAL ZONING MAP (BERKELEY
MUNICIPAL CODE TITLE 23) AND ADOPTING NEW ZONING ORDINANCE AND
OFFICIAL ZONING MAP

BE IT ORDAINED by the Council of the City of Berkeley as follows:

Section 1. That the existing Berkeley Municipal Code Title 23, including the Official
Zoning Map adopted by Berkeley Municipal Code Section 23A.16.010, is repealed.

Section 2. That a new Berkeley Municipal Code Title 23 is adopted as set forth in
Exhibit A.

Section 3. That the new Official Zoning Map is adopted as set forth in Exhibit B.

Section 4. That the new Official Zoning Map maintains existing boundaries, but creates
two new zoning districts (University Avenue Commercial [C-U] and Corridor Commercial
[C-C]) from the General Commercial (C-1) zoning district.

Section 5. That the effective date of this Ordinance is December 1, 2021 and that the City
Clerk is directed to codify an online version of the Zoning Ordinance that includes
necessary technical edits, graphics, hyperlinks, and grammatical corrections.

Section 6. Copies of this Ordinance shall be posted for two days prior to adoption in the
display case located near the walkway in front of the Maudelle Shirek Building, 2134
Martin Luther King Jr. Way. Within 15 days of adoption, copies of this Ordinance shall be
filed at each branch of the Berkeley Public Library and the title shall be published in a
newspaper of general circulation.

Exhibits
A: New Baseline Zoning Ordinance (BMC Title 23)
B: New Official Zoning Map



Attachment 1, Exhibit A

TABLE OF CONTENTS
DIVISION 1 — GENERAL PROVISIONS
23.102  INtroduCtOry ProVISIONS ...ccciiiiiiiiiiee e e e e e e e e e e eeennnnes 12
23102010 = T weeeeeeeeeeee et e e e e e e e e e e e e 12
23.102.020 — EffECHVE DAE......ceeviiiiiiiiiiiiiiiiiiiieiieeeeeeeeee ettt eeeeeeeees 12
23.102.030 = AULNOIIEY ..evuiiieee e e e e e e e e e e e e e e as 12
23.102.040 — Purpose of the Zoning OrdiNancCe ............ccovvvveuviiiiiieee e 12
23.102.050 — Applicability and JurisdiCtion .............ccooviiiiiiiiiiiii e 13
23.102.060 — EMEIQENCIES .....cciiiiiiiiiiiiee ettt e e e 14
23.102.070 - CenflictingProvisions-Conflict with Private Agreements................ 15
23.102.080 — Transitional PrOVISIONS ...........cuuuiviiiiiiiiiiieiiiiiiiieiiieeeeieeeeeeeeeseeeeeenen 15
23.102.090 — SeVEerability ........ccoviiiiiiiiiie e 16
23.102.100 - Rules of Evidence and Procedure.................eeuveieiiieiiiiiiieeieieeneenne. 16
23.104 Interpreting the Zoning OrdiNanCe..........cceuuiiiiiiiieeeeeeeeieee e e e e 17
23.104.010 — Chapter PUIMPOSE .....cociiiiiiie et 17
23.104.020 — AULNOIIEY ..evviiiiiiiiiiiiiiieie ettt ee e eeeee e eeeeeeeeeeeeees 17
23.104.030 — Rules of Interpretation............cooeeevueiiiiiiiee e 17
23.104.040 — Threshold ReguIAtiONS .........cooiiiiiiiiiiiiiee e 19
23.104.050 — ZONING MAP ..uuiiiiiiiiieeiiiie et e e e s 19
23106 Rules Of MEASUIEMENT ......uui s 20
23.106.010 — Chapter PUIMPOSE ......cvviiiiiiie e eeeeeeee e e e e e e 20
23.106.020 — LOt COVEIAGE ..uuiieeiiiieeeiiiiee ettt e e et e e e e e eaan e 20
23.106.030 — FIOOr ArEa, GrOSS....ccuiiiiiiiiiiieiiiiiiiiiieeeeeeeeeeeeeeeeeseeeeseeseseeeeeseseeseeseees 20
23.106.040 — Floor Area, Leasable..........c.ooooiiiiiiiiiiiiei e 21
23.106.050 — FIOOr Area@ RaAtiO.....ccevuuriiieie e 22
23.106.060  — STOIY ..iiiiiiiiiiiee e 22
23.106.070 — SethACKS .....uuiiii e 23
23.106.080 — Building Separation.........ccccceeeeeeeeuiiiiiiieeeeeeeeeeeiine e e e e e e e 24
23.106.090 — HeEIGNt....cce i 24

BASELINE ZONING ORDINANCE PAGE 202-1



23.108 Zoning DIStricts and Map ......ccouuuiuiiiiiiie i eeaaenes 27

23.108.010 — Chapter PUIMPOSE .....coeuiiiiiiee e 27
23.108.020 — ZoNING DISIICES ....ceiieiiiiiiiiee e 27
23.108.030 — ZONING MAP ..uuiiiieieiieeiiie et e e e e e e e e e e e e aeraa s 29

DIVISION 2 -- ZONING DISTRICTS

23.202 ResSidential DISTIICS . ... 32
23.202.010 — Chapter PUIMPOSE .....coeiiiiiiiiee e 32
23.202.020 — Allowed Land USES ........uoiiiiiiiiiiiiiiiiiiie e 32
23.202.030 — Additional Permit ReqUIr€mMENtS........ccooviieiiiiiiiiiiiiie e 36
23.202.040 — Use-Specific RegulationsS...........couuuiuiiiiiiiiiiiiiiiii e 37
23.202.050 - R-1 Single-Family Residential DIStrict.............cuvciiiiieeieeieeeiienn. 37
23.202.060 - R-1A Limited Two-Family Residential DiStrict .............ccccvevvvvvnnnnnn.. 39
23.202.070 - ES-R Environmental Safety-Residential District..............ccccvvunnnn... 41
23.202.080 - R-2 Restricted Two-Family Residential DistriCt.............cccccvvvvunnnn... 48
23.202.090 - R-2A Restricted Multiple-Family Residential District...................... 50
23.202.100 — R-3 Multiple-Family Residential DiStriCt..............ccooviiieiiiiiiiiiiiinnnn. 52
23.202.110 — R-4 Multi-Family Residential DiStrict .............oouuvviiiiinreiiiieiiiii. 55
23.202.120 - R-5 High-Density Residential DiStriCt.............ccuvuiiiinneiiiiiiiiiiin. 57
23.202.130 - R-S Residential Southside DIStriCt .............cevvvieiieiiiiiiiiiiiiiiiiieieeeee, 59
23.202.140 - R-SMU Residential Southside DIStriCt.............ceevvvvveeeiieiieiiiiiinennnee. 62

23.204 CommercCial DISTIICTS ... 68
23.204.010 — Chapter PUIMPOSE .....ccvviiiiiee e eeeeeeee e e e e e e e e 68
23.204.020 — Allowed Land USES .........couviiiiiiiiiiiiiiiiiiiiiiieeeeeieeeeeeeeeeseeseeesseeeseenees 68
23.204.030 — Additional Permit ReqUIr€mMENtS........ccovviiiiiiiiiiiiiiiie e 80
23.204.040 - Use-Specific Permit Requirements and Regulations ..................... 83
23.204.050 — C-C Corridor Commercial DiStrCt..........ccoeiiiiiiiiiiiiiieeeeeeeeeeiiien 86
23.204.060 — C-U University Commercial DIStriCt..........ccoovviiiiiiiiineeeiiieeeiiinn 90
23.204.070 — C-N Neighborhood Commercial DiStriCt............ccceeveeeeeeiveeiiiiinnnn. 99
23.204.080 - C-E EImwood Commercial DiStriCt............cuvvevivieiirieieiiiiiiieiieennnne. 103
23.204.090 - C-NS North Shattuck Commercial DiStriCt..............cevveevieiieieeennnne. 107
23.204.100 — C-SA South Area Commercial DiStrict ............cevvvveviiiiiiiiiiiiiienenee, 111

Page 2 of 478



23.204.110 — C-T Telegraph Avenue Commercial DIStrict............cccevvvvvivinnnnnnnn. 119

23.204.120 - C-SO Solano Avenue Commercial DiStriCt...............ovvvveveivieeennnee. 124
23.204.130 — C-DMU Downtown Mixed-Use DIStrCt ...........uuvuiiiireiiiiiiiiiiiinnn. 129
23.204.140 - C-W West Berkeley Commercial DiStrict..........ccccoeeeeeeivieiiinnnnnnnnn. 140
23.204.150 - C-AC Adeline Corridor Commercial DiStriCt .............cevvvvvvvvvenennnee. 147
23.206 Manufacturing DIStIICES ....cccvvviiiiiiii e e e e e e 159
23.206.010 — Chapter PUIMPOSE .......uuiiiiiie et e e e 159
23.206.020 - Allowed Land Uses and Permit Requirements.............ccccuvvvunnnnn.. 159
23.206.030 — Additional Permit ReqUIr€MENtS........ccoeeeiiiiiiiiiiiiiiee e 168
23.206.040 — Use-Specific Regulations...........oouuuiiiiiiiiiiiiiiiiciee e 170
23.206.050 — ProteCted USES .......couuuuiiiiiiieieiieiiiiieee et 172
23.206.060 — M Manufacturing DiStriCt ..........ccuvuuiiiiieeeeieiieece e 177
23.206.070 — MM Mixed Manufacturing DIStriCt...........cccovvvvviiiiiiie e 181
23.206.080 — MU-LI Mixed Use-Light Industrial DistriCt...........cccccccevvvvevviinnnnnnnn. 182
23.206.090 — MU-R Mixed Use-Residential DiStriCt..............ccevvrveeieieeeereeeennnnnne. 185
23.206.100 — Permit FINAINGS .....coovuiiiiieee et 189
23.208 Special PUrp0oSe DISTIICS ..ooiviiiiiiiiieie et eeeaeeees 191
23.208.010 — Specific Plan DIStHCE ........cooeiiiiiiiiiiiiiee e 191
23.208.020 —Unclassified DIStHCT........ccoueeiiiiieiiiiiiiee e 191
23.210  OVEIAY ZONES ...ttt e e e e e aaaaaa—— 193
23.210.010 — Purpose of Overlay ZONES ..........ouuuiiieieeeiiieeiiiiiie e 193
23.210.020 — Hillside OVerlay ZONE.........cccoevveiiiiiiiee e 193
23.210.030 - Civic Center District Overlay ZONe ..........ccovvvvvviiiiieeeeeeeeeiiiieenn 195

DIVISION 3 -- CITYWIDE PROVISIONS

23.302 Supplemental Use RegulationsS ..........cooiiiiiiiiiiiiii e 202
23.302.010 = PUIPOSE. ....uuiiiie et e e e e e e a e es 202
23.302.020 — General Use RegulationsS..........couuuuiiiiiiiiiiiiiiiiicciee e 202
23.302.030 — Temporary Uses and StrUCLUIeS ........ccceeevvvveieiiiiiieeeeeeeeeeiiiiieens 206
23.302.040 — HOME OCCUPALIONS ....vvvunieeeeeeiieeiiiiiiee e e e e e e e et s e e e e e e e e eeanan s 211
23.302.050 - Bed and Breakfast Establishments in Residential Districts........... 215
23.302.060 — Sidewalk Cafe Seating.........cccuveuruuiiiiiieee e 216

Page 3 of 478



23.302.070 — Use-Specific Regulations............cuuuiiiiiiiiiiiieiiicii e 217

23.304 General Development Standards .........coooevuiiiiiiiiiiiiieieiice e 224
23.304.010 = PUIPOSE. ....uuiiiii ettt e e e e e e e aaae s 224
23.304.020 — LOt REQUITEMENTS....ceviiiiiee e e eeeeeeeiie e e e e e e e 224
23.304.030 — SetbACKS ....ceiiiiiiiiiiiiiiiiiiiiieeeeeeee 225
23.304.040 - Building Separation in Residential DiStriCtS.............ccceevvvvvvvvnnnnnnn. 231
23.304.050 —Building Height........oovvieiie e 231
23.304.060 - Accessory Buildings and Enclosed Accessory Structures ........... 233
23.304.070 - Unenclosed Accessory Structures in Residential Districts............ 236
23.304.080 — FENCES ..oovuiiiiiie et 236
23.304.090 —Usable OPeN SPACE.......oiiiiiiiiiiiiiiiiieee et 239
23.304.100 - Site Features in Residential DIStriCtS ............ccevevevieiiiiiiiiiiiiiieeenee. 240
23.304. 110 = DOIMEIS ..ottt e e e e as 240
23.304.120 — LOt COVEIAGE ..uuniiiiiiiieeeeiiiiie e ettt e et e et e e e et e e e e eaannas 241
23.304.130 - Non-Residential Districts Abutting a Residential District.............. 241
23.304.140 — ArEa Plans ..o 242

23.306 Accessory DWelling UNitS. ... 243
23.306.010  — PUIMPOSES. ...uuieie ettt e e e e e e e aaaa s 243
23.306.020 — APPICADIITY ....coeeeeeeeee e 243
23.306.030 — Permit ProCEAUIES ........cuuiiiiiiiiiiiiiiiieieieeieieeeeeeeeeeeeeeeaeeeeeeeeeeeeeeeees 243

23.308 EMergency SheltersS ... 244
23.308.010 — Chapter PUIMPOSE .......uuuiiiiiie ettt e e e 244
23.308.020 - Applicability and Nonconformities ...........ccovvvvvvviiiieeeeeeeeeeieen 244
23.308.030 — Required PermitS .........uiiiiieeeiieeeiiiie e e e 244
23.308.040 - Standards for Emergency Shelters ...........coooviiiiiiiiiciiiiee e, 245

23.310 Alcoholic Beverage Sales and ServiCe........cccoovveeiiiiiiiiiiiiiieeee e 248
23.310.010 — Chapter PUIMPOSE .....ccuuueiiiiiee et 248
23.310.020 - General Requirements Excluding Incidental Beer and Wine Service

248
23.310.030 - Alcoholic Beverage Service When Incidental to Food Service..... 249

23.312  LIVEIWOTK .o 253
23.312.010 — Chapter PUIMPOSE.......cuueiiiiee et e e 253
23.312.020 — APPICADIIILY ....cce e 253

Page 4 of 478



23.312.030 — Required PermitS ..........ciieiiiiiiiiiiiiiiiee e 254

23.312.040 — Standards for LIVE/WOIK........ccooeuiiiiiiiieieeeieeeee e 255
23.312.050  — FINAINGS .evtiiiiieeeiieiieeie e e e e e eeaaaa s 257
23.314  Short-Term ReNTalS ..o 260
23.314.010 — Chapter PUIMPOSE .......cuuiiiiiie e e e 260
23.314.020 — DEFINITIONS ..eeeiiiiiiiiiiiiiiiiiiieiieieie ettt e e eeeeeaeeeeeeeeeees 260
23.314.030 — APPICADINITY ....ceeeeeeeeeee e 261
23.314.040 — General Regulations ............cooiiiiiiiiiiiiie e 261
23.314.050 - Operating Standards and Requirements............ccccoeeeevvvieeeeeennnnn. 262
23.314.060 — Violations and REMEIES ........cccuvuiiiiiiiiiiiiiieeiie e 264
23.316 Percentage for Public Art on Private Projects ........ccccceiiieiieiiveeennnns 266
23.316.010 — Chapter PUIMPOSE.......uvuiiiiie et e e 266
23.316.020 — APPICADIIITY ....cee e 266
23.316.030 — DEFINITIONS ...eiiiiiiiiiiiiiiiiiiiiiiieiiee ettt ee e eee e aeeeeeeeeeees 267
23.316.040 — General ReqQUIrEMENTS........cccoviiiiiiiiiee e 267
23.316.050 — Required PermitS ..........iiiiiiiiiiiiiiiiieee et 268
23.316.060 — IN-LIBU FEES ... 268
23.316.070 — Administrative Regulations (Guidelines) ..........cccooevveiiiiiiiiiinnnnnnn. 268
23.318  Urban AgIriCUITUIE ....eeee et e e e eeeaaees 269
23.318.010 — Chapter PUIMPOSE........uueiiiie et e s 269
23.318.020 — APPICADIIILY ..o 269
23.318.030 - Urban Agriculture Uses and Levels of Discretion..............c.cc....... 269
23.318.040 — THreShOIdS ......ccovvviiiiiiiiiiiiiiiiiieeeieeeeeeeeeee e 269
23.318.050 — Operation StandardS...........cccuvveviiiiiiiiie e 270
23.318.060 — COMPIAINTS.....cciiiiiiiiiiiiiee s 270
23.320 CANNabiS USES ....ciiiiiiiiiii ettt eeaaaaa 271
23.320.010 — Chapter PUIMPOSE .....c.uuuiiiiieee et 271
23.320.020 — Cannabis Retall.............iiiiiiiiiiiiii e 271
23.320.030 — Commercial Cannabis Cultivation ..................cevevvveeiieiiiiiiieeeeennnee, 273
23.320.040 - Cannabis Manufacturers, Testing Labs, and Distributors ............ 274
23.320.050 — MICIODUSINESSES ....cevviiiiiiiiiiiiiiiiiiieeiieeeeeeeeeeeeeeeeeeeeeeeaeeeeeeseeeeneeenees 275
23.322 Parking and LOading .......ccovviiiiiiiiiiee e e e e aaannnns 276

Page 5 of 478



23.322.010 — Chapter PUIMPOSE .......uuuiiiiieie et 276

23.322.020 — APPICADIITY ... 276
23.322.030 — Required Parking SPacCes .........ccuuuuuiiiiiiiiiiieeiiiicie e 277
23.322.040 — General ReEqQUINEMENTS........ccceiiiiiiiiiiee e e 285
23.322.050 — Parking REAUCLIONS........ccoiiieiiiieeiiiie e 289
23.322.060 - C-DMU Parking and Transportation Demand Management......... 294
23.322.070 - Off-Street Parking Maximums for Residential Development........ 296
23.322.080 — Parking Layout and Design ............ueiiiieeiiiiiiiiiiiiiee e 297
23.322.090 — BicycCle Parking .......couuuuiiiiiiieiieeieeee e 302
23.322.100 — On-site LOAdING SPACES......cceiiieiiiiiiiiie et 303
23.322.110 — Parking Lots in Residential DiStriCtS.............ccuuuiiiiineiiiieiiiiiinn. 305
23.322.120 — Transportation SErviCes FEE .........cviiiiiieiiiiiiiiiiiiie e 305
23.324 Nonconforming Uses, Structures, and Buildings.........ccccoeeeeevvvvnnnnnns 307
23.324.010 — Chapter PUIMPOSE .......cuveiiie ettt e e 307
23.324.020 — GENEIAI ....coiiiiiiiiiiiiiiiiiiiiieeeee ettt 307
23.324.030 — NONCONFOIMING LOTS.....uuuiiiiiiiiiiiiiiiiiiee e 308
23.324.040 — NONCONFOIMING USES ....uuiiiiiiiiiiiiiiiiiiee ettt 308
23.324.050 — Nonconforming Structures and Buildings..........cccooooviiiiiiiiiininnnn. 310
23.324.060 — EXEMPLIONS ...t 313
23.326 Demolition and Dwelling Unit Control .........cccoooeeeviiiiiiiiiiiiee e 315
23.326.010 — Chapter PUIMPOSE .......cuuiiiie et e e e 315
23.326.020 — General ReqUIrEMENTS........ccceviiviiiiiiee e 315
23.326.030 - Eliminating Dwelling Units through Demolition....................ouunn.... 315
23.326.040 - Eliminating Dwelling Units through Conversion and Change of Use
318
23.326.050 — Private Right Of ACON ........cooiiiiiiiiiiii e 320
23.326.060 - Elimination of Residential Hotel ROOMS ............cccooviiiiiiiiiiiiiinnn. 320
23.326.070 — Demolitions of Non-Residential Buildings ..........ccooooviiviiiiiiiiinnnn. 321
23.326.080 — Building RelOCAtiONS .......oiiiiiiiiieiiiiiee e 322
23.326.090 — LIMIALIONS ....eiiiiiiiiiiiiiiiiiiiiiieeieeeeeeeeeeee et eee e eeeeeeeeeeeaeeeeeeaeeeeeeeeeees 323
23.328 INCIUSIONArY HOUSING ..uuiieeeieeieeiiiie e e e e e e e e e e aenanens 324
23.328.010 — Chapter Purpose and Applicability .............ooovviiiiiiiiiiiiieiiin, 324
23.328.020 — General ReqQUIrEMENTS........cccvviiiiiiiiiie e 325

Page 6 of 478



23.328.030 - Payment of In-Lieu Fees as an Alternative to Providing Inclusionary
Units 325

23.328.040 - Requirements Applicable to All Inclusionary Units.............ccc....... 326
23.328.050 - Inclusionary Unit Requirements for Rental Housing Projects....... 328
23.328.060 - Inclusionary Unit Requirements for Ownership Projects.............. 329
23.328.070 - Special Requirements for Avenues Plan Area..........ccccceevvvvnnnnnn.. 331
23.328.080 — Administrative Regulations.............cceeeeieeeiviieiiiiiiee e 337
23.328.090 = FOS ..uiiiiiiie ettt e e e e e rr e e e e e e e 337
23.330  DENSItY BONUS ..ot e e e e e e e e eennnnes 338
23.330.010 — Chapter PUIMPOSE .......uuuiiiiieieeeeeeeeiie et 338
23.330.020 — DEfiNITIONS ..uuuieiei i 338
23.330.030 — Application ReqUIrEMENTES .......cccviuiiiiiiieee e 339
23.330.040 - Density Bonus Calculations and Procedures...........ccccevvvvvvvvnnnnnn. 340
23.330.050 - Incentives and CONCESSIONS .......ccuveverierieereiieiiiieeieeeeeeeeeeeeeeeeeeeees 340
23.330.060 —Waivers and RedUCLIONS ...........cueveiiiiiiiiiiiiiiiieieieeieeeeeeeeeeeeeeeeeeeeens 341
23.330.070 — Qualifying UNIS....cceveriiiiiie e e e 341
23.330.080 — Regulatory AQreements ........ccovvvvuuiiiiieeeeeeeeeeeiiieee e e e e e e e eeeaane s 341
23.332 Wireless Communication Facilities ............ccooviiiiiiiiiiiiiiiiii s 342
23.332.010 — Chapter Purpose and Applicability .............oooouiiiiiiiiiiiiiiiii. 342
23.332.020 — DEfINIIONS ..evvviiiiiiiiiiiiiiiiiiieieeeeeeeee ettt aeeeeeeaeeeeeeeeeees 343
23.332.030 — General ReqQUIrEMENTS.........cooiiiiiiiiiiiie e 345
23.332.040 — Minimum Application Requirements............ccccceeeeeeeeeeeeeevnnnnnnn 345
23.332.050 — Location REQUIFEMENTS .......cceeieeeiiiiiiee e 348
23.332.060 — Height ReqUIrEMENLS ......coiieieeiieeiiice e 348
23.332.070 — Design REQUIFEMENTS ......ccceeieieieiiiiieee e eeeeeeecee e e e e e eeaaa s 348
23.332.080 - Operation and Maintenance Standards ............ccccceeeeeveiviieeeeiennnnn. 352
23.332.090 - Public Information RequirementsS ...........cooovvviiiiiiinieeeeeeeeeiiiinn 354
23.332.100 - Certification ReqUIrEMENTS........cccuuuiiiiiiiieieieeiiieee e 354
23.332.110 - Permits and Findings Required for Approval............ccccevvivuvnnnnnnn. 357
23.332.120 — Cessation Of OPerationsS.........ccueuuvuuiiiiieeeeeeeeeiiiieee e e e e e e eeeaaa s 358
23.334 Transportation Demand Management .........cccooeeeeeveeeeiiiiiiineeeeeeeeeeennnens 360
23.334.010 — Chapter PUIMPOSE.......cuuiiiiee et e s 360
23.334.020 — APPICADINITY ....ceeeeeeeeeee e 360

Page 7 of 478



23.334.030 - Transportation Demand Management Program Requirements.... 361
23.334.040 - Monitoring, Reporting and Compliance...........ccccoevveeiiiiiiiiiiinnnnn. 361

DIVISION 4 -- PERMITS AND ADMINISTRATION

23.402 Administrative ResponSibility .....ccoooeeeeiiiiiiiiii e 365
23.402.0T0  — PUIMPOSE. ...ttt e e e e et e e e e e aa e e e e erannas 365
23.402.020 - Review and Decision-Making Authority............cccooeeeeiiiiiiiiiiiinnnn. 365
23.402.030 - Planning and Development Department ...........cccooeeeeevvieiiiinnnnnnnn. 368
23.402.040 — ZoNiNG OFfICEI ...eiiieieeiie e 368
23.402.050 - Landmarks Preservation COMmMISSION ...........cuuviiiieeeiieieiiiininnnnnn. 369
23.402.060 — Design Review COMMILIEE........covuuuuiiiiieiiiiiiiiiiiee e 369
23.402.070 — Zoning Adjustments Board.............cceeeeeeeeiiiieiiiiiiie e 370
23.402.080 — Planning COMMISSION .....iiiieeeiiieiiiiiiee e e e e ee et e e e e e e 371
23.402.090 — City COUNCIl....cieeeiieieeecee e e 371

23.404 Common Permit ReqQUIrEMENTS .....ccoeeeeiiieiiiiiiie e e e 373
23.404.010 — Purpose and Applicability............ouuuiiiiniiiiii e 373
23.404.020 — Application SUbMIttal ..........coooiiiiiiiiiii 373
23.404.030 — Application REVIEW.........ciiiiiiiiiiiiiiiiieee e 375
23.404.040 — PUDIIC NOLICE ...cevvviiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeee e eeeeeeeeaeeeeeeeeeees 377
23.404.050 — Public Hearings and DECISIONS ........coeeeeeeiviieiiiiiiieeeeee e 383
23.404.060 — POSt-DecCiSION ProViSIONS .........ccuvviiiiiiiiiiiiiiiiiiieiiiieeeieeeeeeseeeeeeneees 386
23.404.070 — Permit MOdIfiCAtIONS. ........cuvviiiiiiiiiiiiiiiieiieieeeeeeeeeeeeeeeeeeeee e 388
23.404.080 — Permit REVOCAION. ........cuvviiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeees 389

23.406 Specific Permit ReQUIrEMENTS ......ciiiii i i e e e e 393
23.406.010 = PUIMPOSE. ....uuiiiii et e e e e e e e es 393
23.406.020 — ZoNiNG CertifiCAES ....uuuuuniiie e 393
23.406.030 — Administrative Use PermitS............cceeeeieeiiiiiiiiiiiiine e 394
23.406.040 —USE PEIMILS ...oiiiiiiiiiiiiiie ettt 396
23.406.050 — VaAlTANCES ....ceiiiiiiiiiiiiiiiiiiiieeeteeeeee ettt teeeeeeeeaeeeeeeaeeeeeeeeeees 396
23.406.060 — Master USE PermitS ........ccuuvuiiiiiiiiiiiiiiiiiiiiiieeieeeieeeeeeeeeseeeeeeeeneeeees 398
23.406.070 — DeSIGN REVIEW ....cciieeiiiiiiee et e e e e e e 399

Page 8 of 478



23.406.080 - Modification of Development Standards in West Berkeley Plan Area

404
23.406.090 — Reasonable ACCOMMOAALIONS .........cevvveerermreiiieiereeeeieeeeeeeeeeeeeeeeee 405
23.408 Green Pathway ... 409
23.408.0T0  — PUIMPOSE. ...ttt e et e e et e e e e et e e e aeeannas 409
23.408.020 — APPICADIIITY ....ceeeeeeeeeee e 409
23.408.030 - Eligibility Determination.............cuuuuiiiiieeeeeeeeeiccee e 409
23.408.040 — Green Pathway AppliCation...........uuuiieeieeeiiieeiicie e 411
23.408.050 — General ReqQUIrEMENTS........ccoiiiiiiiiiiiie e 412
23.408.060 - Requirements for Large Buildings and Hotels............ccccceuvvvnnnnnnn. 413
23.408.070 — Development Standards............couuuuiiiiiiieiiiiiiiiiie e 413
23.408.080 — Streamlined Permitting ProCessS........ccooevviiiiiiiiiiiiiiie e 414
23.408.090 — TOIING «erieeeeieiiiiiiee et e e e e e e e e e e e e e e e 416
23.408.100 — COMPHANCE .....ccceeieeeeece e 416
23.408.110 - City Manager Authority to Issue Regulations ............cccceevvvvvvnnnnnn. 416
23.410 Appeals and CertifiCcationNs .........ceieieeeiiiieiciie e 417
23.410.010 — Chapter PUIMPOSE .......uuueiiiie e e e e 417
23.410.020 — Appeal Subjects and JuriSAICHION ..........ccooviiiiiiiiiiinie e 417
23.410.030 - Filing and Processing of Appeals...........ccoovviiiiiiiiiieeiiiiceiiinn 420
23.410.040 — Hearing and DECISION..........coeiiiiiiiiiiiiie e 421
23.410.050 — City Council Certifications ............uuueiiiiiiiiiiieeiie e 423
23.412 Zoning Ordinance AmMendments ........ccovvviiiiiiiiiee e e 424
23.4712.07T0  — PUIMPOSE. ...ttt e et e e et e e e e et e e e eeaannas 424
23.412.020 = INITIALION. ...ciiiiiiiiiiiiiiiiiieee ettt e e e eeeeeaeeeeeeeeeees 424
23.412.030 — APPICALION ©.uvneeeeeeeeee e 424
23.412.040 - Planning Commission Hearing and ACtioN..........ccccooevvvveiiiiennnnnnn. 424
23.412.050 — City Council Hearing and ACLION ...........ccooviiiiiiiiiiinieeeeeeeeeiiiee 425
23.412.060 — FINdiNgs fOr APProval ........cooooiiieiiiiiiiieee e 426
23.412.070 - Limitations on Resubmittals after Denial..................oovvviiiiiivinnnee. 426
23.412.080 - Zoning Map Amendment NoOtations................uveeeieeeeeeeeeeeinnnnnnnn. 427
23.414 NUISANCe ADAEMENT ... 428
234714070  — PUIMPOSE. ... ittt ettt e et e et e e e et e e e e et e e e aeaanas 428
23.414.020 - Enforcement Responsibility............cccooeeeeiiiiiiiiiiiii e 428

Page 9 of 478



23.414.030 —Violations a MiSAEMEANOT .........enieeeee e 428

23.414.040 — Nuisances Prohibited ............coooviiiiiiiiiniiiiie e 428
23.414.050 — City AtOrNEY ACLION ....uuuiiiii i 429
23.414.060 — Abatement ProCeAUIES ..........uuuiiiiiiiiiiiiiiiiiiiiieieieeeeeeeeeeeeeeeeeeeeeeeees 429
23.414.070 - Statements Of ViIolatioNS ............cevvviiiiiiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeee 430
23.414.080 — REMEAIES....cciiiiiiiiiiiiiiiiiiiieieteeeeee ettt ee e e e eeeeeaeeeeeeeeeees 431
23.414.090 — ReCOVErY Of COSES.....uuuuiiiiii i 431
23.414.100 — Private Right Of ACON ........cooiiiiiiiiiiiie e 432

DIVISION 5 -- GLOSSARY

23.502  GlOSSAIY wuuuuiii it eaaeaaaaaa 434
23.502.0T0  — PUIMPOSE. ...ttt e e e et e e e e e aa e e e e eaanas 434
23.502.020 — DefiN@d TEIMS ...ceiiiiiiiiiiiiiiiiiiiieeeeeeteeeeee ettt eeeeeeeeeaeeeeeeaeeeeeeeeeees 434
23.502.030  — ACIONYMIS .. iiiiiiiiee it e et e ettt e e et e e e e et e e e e et e e e e et e e e aeennnas 470

Appendix A: Table Relating Ordinance Sections: New Ordinance to Old Ordinance
Table

Appendix B: Table Relating Ordinance Sections: Old Ordinance to New Ordinance
Table

Page 10 of 478



DIVISION 1:
GENERAL PROVISIONS

23.102: Introductory Provisions

23.102.010 — Title

23.102.020 — Effective Date

23.102.030 — Authority

23.102.040 — Purpose of the Zoning Ordinance
23.102.050 — Applicability and Jurisdiction
23.102.060 — Emergencies

23.102.070 — Conflicting Provisions

23.102.080 — Transitional Provisions
23.102.090 — Severability

23.102.100 — Rules of Evidence and Procedure

23.104: Interpreting the Zoning Ordinance

23.104.010 — Chapter Purpose
23.104.020 — Authority

23.104.030 — Rules of Interpretation
23.104.040 — Threshold Regulations
23.104.050 — Zoning Map

23.106: Rules of Measurement

23.106.010- Chapter Purpose
23.106.020- Lot Coverage
23.106.030- Floor Area, Gross
23.106.040- Floor Area, Leasable
23.106.050- Floor Area Ratio
23.106.060- Story

23.106.070- Setbacks
23.106.080- Building Separation
23.106.090- Height

23.108: Zoning Districts and Map

23.108.010- Chapter Purpose
23.108.020- Zoning Districts
23.108.030- Zoning Map

Page 11 of 478



23.102 INTRODUCTORY PROVISIONS

Sections:

23.102.010 — Title

23.102.020 — Effective Date

23.102.030 — Authority

23.102.040 — Purpose of the Zoning Ordinance
23.102.050 — Applicability and Jurisdiction
23.102.060 — Emergencies

23.102.070 — Conflicting Provisions
23.102.080 — Transitional Provisions
23.102.090 — Severability

23.102.100 — Rules of Evidence and Procedure

23.102.010 -—Title
Municipal Code Title 23 is known and cited as the “City of Berkeley Zoning Ordinance”
and referred to in this title as “the Zoning Ordinance.”

23.102.020 - Effective Date
The Zoning Ordinance takes effect and is in force from and after [date of adoption].

23.102.030 - Authority

The Zoning Ordinance is adopted under the authority in California Government Code
Section 65850 and all other relevant laws of the State of California. If the Zoning
Ordinance refers to a section of state law that is later amended or superseded, the
Zoning Ordinance is deemed amended to refer to the amended section or the section
that most closely corresponds to the superseded section.

23.102.040 — Purpose of the Zoning Ordinance

A. General. The purpose of the Zoning Ordinance is to implement the General Plan
and adopted area plans and to protect the public health, safety, and welfare.

B. Specific. The Zoning Ordinance is intended to:

1. Encourage appropriate land uses and a harmonious relationship among land
uses by regulating the location and type of allowed land uses and development.

2. Provide for the appropriate intensity of development by regulating:
a. The establishment, density and change of uses;
b. The construction of buildings and additions; and

c. The size and coverage of lots.
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3. Provide for adequate light and air by:
a. Limiting building height, bulk, and size; and
b. Requiring building setbacks from lot lines and separations between buildings.

4. Provide for adequate usable open space, off-street parking, and off-street loading
spaces for specified land uses by:

a. Requiring reservations of land and structures for such purposes; and
b. Regulating the number, placement, and location of such spaces and areas.
5. Prevent adverse effects of commercial and manufacturing activities by:

a. Limiting the hours, intensity, presence of outdoor activities, and other aspects
of commercial and manufacturing land uses; and

b. Limiting the number and size of commercial and manufacturing land uses in
specified districts.

6. Provide review of major changes in buildings by regulating proposals for their
demolition, conversion, or relocation.

7. Ensure that the construction and alteration of buildings in Non-Residential
Districts is compatible with the existing neighborhoods by requiring Design
Review to provide for a pleasing Berkeley environment and encourage
excellence in design.

8. Protect Berkeley’s existing housing stock by regulating the reduction in size,
removal, demolition, or conversion of dwelling units, group living
accommodations, and residential hotel rooms.

9. Promote the development of affordable housing for all persons and in particular
for persons with low and moderate incomes.

10.Incorporate the substantive provisions of the Neighborhood Preservation
Ordinance (Ordinance 4641-NS, not codified), a citizen initiative, to the extent
permitted by law.

23.102.050 - Applicability and Jurisdiction
A. Applicability.
1. General. The Zoning Ordinance applies to all property in Berkeley, including

property owned by the City and other governmental entities, to the full extent
permitted by law.

2. Public Right-of-Way. The Zoning Ordinance does not apply to uses and
structures wholly in the public right-of-way, unless otherwise specified. Such
uses and structures must comply with Encroachment Permit regulations in
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Municipal Code Chapter 16.18 (Right-of-Way Encroachments and Encroachment
Permits).

B. Compliance Required. All land uses and structures in Berkeley must comply with
the Zoning Ordinance and all applicable City ordinances and regulations.

C. City Actions. No City department, employee, or official may issue a permits or
license for a use or structures that conflicts with the Zoning Ordinance. Any permit
or license issued in conflict with the Zoning Ordinance is null and void. Nothing in
this subsection is intended to create a mandatory duty under Government Code
Section 815.6.

D. Approvals Required.A land use may be established and a structure may be
constructed, altered, or moved only after:

1. All applicable project review and approval processes have been followed;
2. All required permits and approvals have been obtained; and
3. All required authorizations to proceed have been issued.

E. Other Regulations. Compliance with the Zoning Ordinance does not relieve an
applicant from requirements to comply with other federal, state, and City regulations
that also apply to the property.

23.102.060 — Emergencies

A. Deviations Allowed. During a local emergency, the City Council may allow a land
use or structure to be established without a Use Permit or other approval ordinarily
required by the Zoning Ordinance.

B. Approval Procedures.

1. The City Council may approve such a land use or structure by the same vote
required for the adoption of an urgency ordinance upon finding that:

a. An emergency exists as defined in Municipal Code Section 2.88.020—
Emergency Defined; and

b. The use or structure is required to ameliorate the effects of the emergency.

C. Effective Date of Action. Action by the City Council under this section is effective
immediately.

D. Post-Emergency Requirements.

1. Uses and structures permitted under this section are no longer authorized after
the City Council declares the emergency has ended.

2. After the emergency has ended, uses and structures shall either:
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a. Be removed or discontinued; or

b. Apply for all permits and approvals required by the Zoning Ordinance.

23.102.070 Genﬂmg—PFe%Confllct with Private Aqreements

C. A. Conthetwith-Private-Agreements- It is not the intent of the Zoning Ordinance

to interfere with, abrogate, or annul any easement, covenant, deed restriction, or
other agreement between private parties. If the Zoning Ordinance imposes a
greater restriction than imposed by a private agreement, the Zoning Ordinance
controls. Private agreements may impose greater restrictions than the Zoning

Ordinance, butthe-City-is-hoetresponsible-for and at its sole discretion, the City may
monitorirg or enforceing private agreements.

23.102.080 — Transitional Provisions

A. Relation to Prior Zoning Ordinance. The Zoning Ordinance supersedes the prior
Zoning Ordinance codified in Municipal Code Title 23, including all Title 23 sub-titles
and appendices.

B. Violations Continue. A violation of the prior Zoning Ordinance continues to be a
violation under this Zoning Ordinance unless the violation is brought into
compliance with this Zoning Ordinance.

C. Pending Applications.

1. If the City deems an application complete but does not take final action on the
application before the effective date of this Zoning Ordinance, the application
remains subject to prior Zoning Ordinance in effect when the application was
deemed complete.

2. If an application is withdrawn before a decision, any re-application is subject to
the requirements of this Zoning Ordinance.

D. Approved Projects.

1. Permits and other approvals valid on the effective date of this Zoning Ordinance
remain valid until their expiration date.
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2. Projects with valid permits or approvals shall be completed in compliance with
the standards in effect at the time of approval. If the permit or approval expires,
future development shall comply with the requirements of this Zoning Ordinance.

E. Nonconformities. A parcel, land use, or structure lawfully established before
[effective date of Zoning Ordinance] that does not comply with this Zoning
Ordinance is considered nonconforming and subject to the requirements in Chapter
23.324 (Nonconforming Uses, Structures, and Buildings).

23.102.090 - Severability

If any portion of the Zoning Ordinance is found invalid or unconstitutional by a court of
competent jurisdiction, such decision shall not affect the validity or the constitutionality
of the remaining portions of the Zoning Ordinance, which shall remain in full force and
effect. The City Council declares that it would have passed the Zoning Ordinance and
each of its portions, regardless of whether any portion is declared invalid or
unconstitutional.

23.102.100 — Rules of Evidence and Procedure

Except as otherwise expressly provided in this Ordinance, formal rules of evidence or
procedure which must be followed in a court of record in this state shall not apply. No
action, inaction or recommendation made by any City official, employee, commission,
board or other entity under this Ordinance shall be void or invalid or be set aside by any
court on the ground of the improper admission or rejection of evidence or by reason of
any error, irregularity, informality, neglect or omission (hereinafter called error) as to any
matter pertaining to petitions, applications, notices, findings, records, hearings, reports,
recommendations, appeals or any matters of procedure whatever, unless after an
examination of the entire case, including the evidence, the court is of the opinion that
the error complained of was prejudicial, and that by reason of such error the party
complaining or appealing sustained and suffered substantial injury, and that a different
result would have been probable if such error had not occurred or existed. There shall
be no presumption that error is prejudicial or that injury was done if error is shown.
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23.104 INTERPRETING THE ZONING ORDINANCE

Sections:

23.104.010 — Chapter Purpose
23.104.020 — Authority

23.104.030 — Rules of Interpretation
23.104.040 — Threshold Regulations
23.104.050 — Zoning Map

23.104.010 - Chapter Purpose

This chapter establishes rules and procedures for interpreting the Zoning Ordinance to
ensure that it is applied and enforced in a consistent manner.

23.104.020 - Authority

The Zoning Officer isrespensible-forinterpreting has the authority to interpret the
meaning and applicability of al-previsiens-in the Zoning Ordinance. Zoning Officer

interpretations are subject to review and modification by the Zoning Adjustments Board
(ZAB) and City Council.

23.104.030 — Rules of Interpretation
A. Meaning and Intent. All language shall be construed according to the purpose and

B.

intent set out in Section 23.102.040 (Purpose of the Zoning Ordinance).

Minimum Requirements. The Zoning Ordinance establishes minimum
requirements to promote the public health, safety, and general welfare. When the
Zoning Ordinance provides for discretion on the part of a City official or body, that
discretion may be exercised to impose more stringent requirements as necessary to
achieve the purpose and intent of the Zoning Ordinance set out Section 23.102.040
(Purpose of the Zoning Ordinance).

. Harmonious Construction. The City intends that all provisions of the Zoning

Ordinance be construed harmoniously. When two or more provisions of the Zoning
Ordinance appear to conflict, the City shall construe such provisions to give effect
to both, if possible, by harmonizing them with each other. In cases of conflict, the
more restrictive shall govern.

. Headings, lllustrations, and Text. In cases where text conflicts with any heading,

table, or figure, the text controls.

. Lists and Examples. Unless otherwise specifically indicated, lists of items or

examples that use terms such as “including,” “such as,” or similar language are
intended to provide examples, not to be exhaustive lists of all possibilities.
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F. Computation of Time. References to days are consecutive calendar days unless
otherwise stated. When business days are referenced, they include only days when
City Hall is open. The end of a time period is computed by excluding the first day
and including the last day. If the last day is a holiday observed by the City or a City
Hall non-business day, that day is excluded.

G. Rounding of Fractional Numbers. Unless otherwise stated, a fraction of one-half
or more is rounded to the nearest highest whole number and a fraction of less than
one-half is rounded to the next lowest whole number.

H. References to Other Regulations, Publications, and Documents. Whenever
reference is made to a resolution, ordinance, regulation, or document, it is
construed as a reference to the most recent edition of such resolution, ordinance,
regulation, or document, unless specifically stated.

|. Technical and Non-Technical Terms. Words and phrases are construed
according to the common and approved usage of the language, but technical words
and phrases that may have acquired a peculiar and appropriate meaning in law are
construed and understood according to such meaning.

J. Terms Not Defined. If there is a term used in the Zoning Ordinance that is not
defined in this title, the Zoning Officer has the authority to provide a definition based
upon intended meaning of the undefined term.

K. Public Officials and Agencies. All public officials, bodies, and agencies to which
references are made are those of the City of Berkeley, unless otherwise indicated.

L. Mandatory and Discretionary Terms. The words “shall,” “will,” “must,” and “is” are
always mandatory. The words “may” and “should” are advisory and discretionary
terms.

M. Conjunctions. Unless the context clearly suggests the contrary, conjunctions shall
be interpreted as follows:

1. “And” means that all connected items apply.

2. “And/or’ means that the connected words or provisions may apply singularly or in
any combination.

3. “Or” means that any one of the connected items may apply singularly but not in
combination.

4. “Either...or” means that the connected words or provisions shall apply singularly
but not in combination.

N. Tenses and Plurals. Words used in one tense (past, present, or future) include all
other tenses, unless the context clearly indicates the contrary. The singular includes
the plural, and the plural includes the singular.
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23.104.040 - Threshold Regulations

To determine if a non-residential project application is subject to a requirement which
applies only if certain development or use thresholds are reached, any construction or
change of use which is subject to the same regulation and was completed within one
year before the application is considered part of the same application.

23.104.050 — Zoning Map

A. Zoning Map Boundaries. Where uncertainty exists as to the boundaries of districts
shown on the Zoning Map, the following rules apply:

1. Boundaries shown as approximately following lot lines are construed to follow the
lot lines.

2. Boundaries shown as approximately following the centerlines of streets,
highways, and alleys are construed to follow the centerlines.

3. Boundaries shown as approximately following city limits are construed to follow
city limits.

4. Where a district boundary divides a lot, the location of the boundary is
determined by the use of the scale appearing on the Zoning Map unless
otherwise indicated by a legal description of the property.

B. Lots Containing Two or More Districts.

1. For lots containing two or more districts, each part of the lot is subject to the
regulations of district in which it is located, except as allowed by Paragraph (2)
below.

2. The City may apply the setback requirements in one part of a lot to a part of the
lot located in another district with a Use Permit, subject to the following:

a. The development intensity (residential density and/or floor area ratio) of the
project may not exceed the development intensity that would be allowed if the
setbacks requirements are not adjusted; and

b. Allowed land uses in each part of the lot are only as permitted in the district in
which it is located.
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23.106 RULES OF MEASUREMENT

Sections:

23.106.010- Chapter Purpose
23.106.020- Lot Coverage
23.106.030- Floor Area, Gross
23.106.040- Floor Area, Leasable
23.106.050- Floor Area Ratio
23.106.060- Story

23.106.070- Setbacks
23.106.080- Building Separation
23.106.090- Height

23.106.010 — Chapter Purpose

This chapter establishes rules for the measurement of standards contained in the
Zoning Ordinance.

23.106.020 - Lot Coverage

A. Lot Coverage Defined. Lot coverage means all the area of a lot, as projected on a
horizontal plane, which is:

1. Enclosed by the exterior walls of buildings or enclosed accessory structures; or

2. Covered by decks, porches, stairs and/or landings which cover an enclosed
space or paved ground area.

B. Exclusions. The lot coverage calculation excludes:
1. Uncovered porches, landings and stairs;

2. Uncovered decks, except that a deck on the roof of a building or accessory
structure or over an enclosed space or paved ground area is included in the lot
coverage calculation; and

3. The area of the roof of a subterranean structure, when such a structure is not
more than 3 feet above finished grade.

23.106.030 — Floor Area, Gross

A. Gross Floor Area Defined. Gross floor area means the total gross horizontal areas
of all floors of a building or enclosed structure.

B. Basements and Cellars. Gross floor area includes usable basements and cellars
that are either:
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C.

E.

F.

1. Below the roof and within the outer surface of the main walls of a main or
accessory building (or the centerlines of party walls separating such buildings or
portions of buildings); or

2. Within lines drawn parallel to and 2 feet within the roof line of any building or
portion of a building without walls.

Access Features in Multi-Story Buildings. For a multi-story building with a
covered or enclosed stairways, stairwells, or elevator shafts, the horizontal area of
these features is counted only once at the floor level of their greatest area of
horizontal extent.

. Excluded Areas. The following areas are excluded from gross floor area

calculation:
1. Covered or uncovered areas used for off-street parking or loading spaces.

2. Driveways ramps between floors and maneuvering aisles of a multi-level parking
garage.

3. Mechanical, electrical, and telephone equipment rooms below finished grade.
4. Areas which qualify as usable open space.
5. Arcades, porticoes, and similar open areas for non-residential uses which are:
a. Located at or near street level;
b. Accessible to the general public; and

c. Are not designed or used as sales, display, storage, service, or production
areas.

Covered Pedestrian Access Features for Non-Residential Uses. For non-
residential uses, gross floor area includes pedestrian access interior walkways or
corridors, or interior courtyards, walkways, paseos or corridors covered by a roof or
skylight.

Mezzanines. Gross floor area includes the floor area of a mezzanine.

23.106.040 — Floor Area, Leasable

A.

Leasable Floor Area Defined. Leasable floor area means the total interior floor
area of a commercial lease space available for use by a single business.

. Included Areas. Leasable floor area includes all sales, customer, display, shelving,

assembly, seating, counter, kitchen, storage, and office areas.

. Excluded Areas. Leasable floor area does not include stairs, restrooms, and

unenclosed walkways and areas serving more than one lease space such as
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hallways, corridors, lobbies, maintenance areas, vestibules and other common
areas.

23.106.050 — Floor Area Ratio

A. Floor Area Ratio Defined. Floor area ratio (FAR) means the quotient resulting from
division of the gross floor area of all buildings on a lot by the area of the lot. See
Figure 23.106-1: Floor Area Ratio.

FIGURE 23.106-1: FLOOR AREA RATIO

~
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Maximum Floor Area for a FAR of 0.2
on a 43,560 Sq. Ft. Lot = 0.2 x 43,560
Sq. Ft. = 8,712 Sq. Ft.

B. Development on Contiguous Lots. In a single integrated development on
contiguous lots, the permitted floor area ratio is calculated using the total combined
area of all such lots.

23.106.060 - Story

A. Story Defined. A story means the portion of a building included between the upper
surface of any floor and the upper surface of the floor next above. See Figure
23.106-2: Story.

Page 22 of 478



FIGURE 23.106-2: STORY
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Topmost Story. The topmost story of a building is the portion of a building between
the floor of the topmost floor and the ceiling or roof above.

. Below Grade Spaces. If the finished floor level directly above the ceiling of a

basement, garage structure, cellar, or unused underfloor space is more than 6 feet
above existing grade at any point, such basement, cellar, or unused underfloor
space is considered a story.

Penthouses. A penthouse used for purposes other than shelter of mechanical
equipment or shelter of vertical shaft openings in the roof is considered a story.

Mezzanines. When the total floor area of a mezzanine exceeds 33.3 percent of the
total floor area in that room, it constitutes an additional story.

23.106.070 — Setbacks
A. Measurement. A required setback is measured as the distance between the

B.

surface of a building’s outer wall and the applicable ot line.

Setback Areas. As shown in Figure 23.106-3: Setbacks, a setback area means the
required open area on a lot that is between a lot line and a setback line. A setback
area must be unoccupied and unobstructed from the ground upward by any portion
of a building or structure except as otherwise permitted by the Zoning Ordinance.
Required setback areas are defined as follows:

1. Front Setback Area: The area extending across the full width of the front of a lot
from the front lot line to the front setback line.

2. Rear Setback Area: The area extending across the full width of the lot between

the rear lot line and the rear setback line.

3. Interior Side Setback Area: The area between an interior side lot line and the

side setback line, and extending from the front lot line to the rear lot line.

4. Street Side Setback Area: The area between a street side lot line and the side

setback line, and extending from the front lot line to the rear lot line.
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FIGURE 23.106-3: SETBACKS
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23.106.080 — Building Separation

A. Measurement. Building separation is measured as the distance between the
surface of a main building’s outer wall and the outer wall surface of the closest
neighboring main building.

B. Main Buildings with Different Height. The required building separation between
two or more main buildings which are of different heights is that required for the
number of stories in the tallest building.

23.106.090 — Height

A. Average Building Height.
1. Average Building Height: The vertical distance from the average level of the
highest and lowest point of that portion of the lot covered by the building (or, in
the case of residential additions, that portion of the lot covered by the addition) to

the roof features shown in Table 23.106-1: Average Building Height
Measurement. See Figure 23.106-4: Average Building Height.

2. Dormers are not included in the average building height calculation.
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TABLE 23.106-1: AVERAGE BUILDING HEIGHT MEASUREMENT

ROOF TYPE AVERAGE BUILDING HEIGHT MEASURED TO:

Sloped, hipped, gabled roofs| The average height of the roof between the ridge
and where the eave meets the plate

Roof with parapet walls The top of the parapet wall

Gambrel roof The average height of the roof between the ridge
and the point where the uppermost change in the
roof's slope occurs

Mansard roof The height of the deck
Shed roof The height of the roof ridge

FIGURE 23.106-4: AVERAGE BUILDING HEIGHT
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B. Maximum Building Height: The vertical distance of a building at any point, within a
given plane, from finished grade to the top of the roof or parapet walls. See Figure
23.106-5: Maximum Building Height
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FIGURE 23.106-5: MAXIMUM BUILDING HEIGHT
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23.108 ZONING DISTRICTS AND MAP

Sections:

23.108.010- Chapter Purpose
23.108.020- Zoning Districts
23.108.030- Zoning Map

23.108.010 - Chapter Purpose

This chapter identifies the districts that apply to land within the Berkeley city limits and
establishes the official Berkeley Zoning Map.

23.108.020 - Zoning Districts

A. Districts. Berkeley is divided into districts as shown in Table 23.108-1: Zoning
Districts. Unique regulations apply within each district as established in Chapters
23.202 — 23.208 (Zoning Districts).

TABLE 23.108-1: ZONING DISTRICTS

DISTRICT

NAME OF DISTRICT
SYMBOL

Residential Districts

R-1 Single-Family Residential

R-1A Limited Two-family Residential

ES-R Environmental Safety Residential
R-2 Restricted Two-family Residential
R-2A Restricted Multiple-family Residential
R-3 Multiple-family Residential

R-4 Multi-family Residential

R-5 High Density Residential

R-S Residential Southside

R-SMU | Residential Southside Mixed Use
Commercial Districts

C-C Corridor Commercial

C-uU University Avenue Commercial
C-N Neighborhood Commercial
C-E Elmwood Commercial
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DISTRICT

NAME OF DISTRICT

SYMBOL

C-NS North Shattuck Commercial
C-SA South Area Commercial

C-T Telegraph Avenue Commercial
C-SO Solano Avenue Commercial
C-DMU | Downtown Mixed-Use

C-w West Berkeley Commercial
C-AC Adeline Corridor Commercial

Manufacturing Districts

M Manufacturing

MM Mixed Manufacturing
MU-LI Mixed Use-Light Industrial
MU-R Mixed Use-Residential
Special Districts

S Specific Plan

U Unclassified

B. Undesignated Areas. Any area not specifically designated as a district on the
Zoning Map is subject to the Unclassified (U) district requirements.

C. Overlay Zones.

1. The Zoning Ordinance and Zoning Map include the overlay zones shown in

2. Table 23.108-2: Overlay Zones. Overlay zones impose additional regulations on
properties beyond what is required by the underlying district.

3. As shown in

4. Table 23.108-2: Overlay Zones, provisions for overlay zones that apply to two or
more districts are located in Chapter 23.210 (Overlay Zones). Provisions for
overlay zones that apply only in one district are located in the Zoning Ordinance
chapter for that district.

TABLE 23.108-2: OVERLAY ZONES

OVERLAY
ZONE
SYMBOL

NAME OF OVERLAY ZONE

LOCATION IN ZONING ORDINANCE
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Overlay Zones that Apply in Two or More Districts

H Hillside 23.210.020- Hillside Overlay Zone
C Civic Center %i.nZ(;L0.0:%O— Civic Center District Overlay

Overlay Zones that Apply in One District

23.204.100.B.5— C-SA South Area
D Dealership Commercial District (Automobile/Motorcycle
Sales)

23.204.130- C-DMU Downtown Mixed-Use

DA Downtown Arts District (Arts Overlay District)

5. If the overlay zone applies a standard to a property that conflicts with the
underlying district, the overlay zone standard governs. If the overlay zone is
silent on a standard in the underlying district, the underlying district standard
applies.

D. Vacated Streets. Where a public street or alley is officially vacated or abandoned,
the land area of the street or alley acquires the district classification of the property
to which it reverts.

23.108.030 - Zoning Map

A. Adoption. The City Council hereby adopts the City of Berkeley Zoning Map
(“Zoning Map”), which establishes the boundaries of all districts and overlay zones
provided for in the Zoning Ordinance.

B. Incorporation by Reference. The Zoning Map, including all legends, symbols,
notations, references, and other information shown on the map, is incorporated by
reference and made a part of the Zoning Ordinance.

C. Location. The Zoning Map is kept, maintained, and updated electronically by the
City Clerk, and is available for viewing by the public at the Planning and
Development Department and on the official City of Berkeley website.
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DIVISION 2:
ZONING DISTRICTS

23.202: Residential Districts

23.202.010- Chapter Purpose

23.202.020- Allowed Land Uses

23.202.030- Additional Permit Requirements

23.202.040- Use-Specific Regulations

23.202.050- R-1 Single-Family Residential District
23.202.060- R-1A Limited Two-Family Residential District
23.202.070- ES-R Environmental Safety-Residential District
23.202.080- R-2 Restricted Two-Family Residential District
23.202.090- R-2A Restricted Multiple-Family Residential District
23.202.100- R-3 Multiple-Family Residential District
23.202.110- R-4 Multi-Family Residential District
23.202.120- R-5 High-Density Residential District
23.202.130- R-S Residential Southside District
23.202.140- R-SMU Residential Southside District

23.204: Commercial Districts

23.204.010- Chapter Purpose

23.204.020- Allowed Land Uses

23.204.030- Additional Permit Requirements
23.204.040- Use-Specific Permit Requirements and Regulations
23.204.050- C-C Corridor Commercial District
23.204.060- C-U University Commercial District
23.204.070- C-N Neighborhood Commercial District
23.204.080- C-E ElImwood Commercial District
23.204.090- C-NS North Shattuck Commercial District
23.204.100- C-SA South Area Commercial District
23.204.110- C-T Telegraph Avenue Commercial District
23.204.120- C-SO Solano Avenue Commercial District
23.204.130- C-DMU Downtown Mixed-Use District
23.204.140- C-W West Berkeley Commercial District
23.204.150- C-AC Adeline Corridor Commercial District

23.206: Manufacturing Districts

23.206.010- Chapter Purpose
23.206.020- Allowed Land Uses and Permit Requirements
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23.206.030- Additional Permit Requirements
23.206.040- Use-Specific Regulations

23.206.050- Protected Uses

23.206.060— M Manufacturing District

23.206.070— MM Mixed Manufacturing District
23.206.080— MU-LI Mixed Use-Light Industrial District
23.206.090—- MU-R Mixed Use-Residential District
23.206.100- Permit Findings

23.208: Special Purpose Districts

23.208.010- Specific Plan District
23.208.020- Unclassified District

23.210: Overlay Zones

2